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Addbacks in the Post Shinohara World 

1. On 7 November 2025, the Full Court (Austin, Schonell & Curran JJ) delivered the decision in 

an appeal from an order of Wilson J in the first instance decision of Voight & Zunino [2025] 

FedCFamC1F 311. Wilson J determined that, on the facts as he found them, no property 

order should be made, essentially on the basis of the High Court’s decision in Stanford v 

Stanford (2012) 247 CLR 108.  

 

2. While the Full Court’s analysis of the judgement and the reasons for allowing the appeal are 

interesting, the significance of the decision is how the Full Court dealt with the property 

settlement question on a re exercise of discretion. This is the first occasion that I am aware 

of, where the Full Court dealt with what used to be called “add backs” in a real case. In so 

doing, it is my respectful contention that their Honours fell into mathematical error and as 

a result, the De Facto Wife’s judgment was diminished by about $8,000. Had the pre 

Shinohara methodology been used, this would not have happened. 

 

A BRIEF STATEMENT OF THE FACTS AND FINDINGS OF THE FULL COURT 

3. The parties had been living in a de facto relationship. The parties agreed that the net value 

of the De Facto Husband’s assets was $18,697,132. The De Facto Wife owned $165,883, 

which sum included a bank account with a balance of $31,106. The significance of the bank 

balance will emerge shortly. The pooled net assets of the parties therefore amounted to 

$18,863,015. 

 

4. During the interim phase of the first instance proceedings the parties agreed to an order 

that the De Facto Husband pay to the De Facto Wife the sum of $300,000, with such 

payment to be characterised by the trial judge. The bank account balance of $31,106 was 

sourced from that $300,000 payment. 

 

5. The Full Court then determined (at [74]) that the de facto wife should receive 3% of the 

combined pool.  Their Honours went on the calculate how the adjustment should be 
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perfected. They did so by studiously avoiding any notion of an addback and dealing with 

the $300,000 payment in this way (at [78]); 

There should be an adjustment under s 90SM(5)(n) to recognise the payment of $300,000 already made 

by the respondent to the appellant. As $31,106 of this payment forms part of the existing property of the 

appellant, there should be an adjustment to the respondent of the difference, being $268,894. An 

adjustment by a monetary sum rather than a percentage accords with established jurisprudence (Waters 

v Jurek (1995) FLC 92-635 at 82,387–82,388). 

6. Their Honours then found that a 3% share of the pool “computes to $565,890” to the 

nearest dollar. The $268,894 was adjusted back to the De Facto Husband, meaning that the 

De Facto Wife should hold property with a net value of $296,996. As she only had property 

of $165,883, the De Facto Husband had to top up her property by paying to her $131,113. 

The court so ordered. 

 

7. What follows is a tabular representation of what the Full Court did. 

De Facto Husband’s Assets                        $18,697,132.00 

De Facto Wife’s Assets                                    $165,883.00 

Pool For Division                                                $18,863,015.00 

De Facto Wife’s entitlement to 3%                   $565,890.45 

  

Adjustment of $300,000 back to de  

Facto Husband less $31,106  

bank account already in the pool             -$268,894.00 

De Facto Wife should hold property of           $296,996.45 

  

De Facto Wife retains property of             $165,833.00 

De Facto Husband to pay                         $131,163.45 

De Facto Wife winds up with                         $296,996.45 

 

8. Before reading on, see if you can spot the error? 
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ORDERS TO BE CHARACTERISED BY THE TRIAL JUDGE 

9. An important element of the decision in Voight is in relation to the making of interim 

payment orders, with such payment to be “characterised by the trial judge”. As the Full 

Court pointed out, the only way an order can be made, whether by consent or by the court, 

is by the exercise of a power available to the court. This is what the Full Court said about 

interim payments (at [34]); 

The lump sum payment of $300,000 made by the respondent to the appellant could only have been 

made in one of four forms: as an interim distribution of property; as the payment of lump sum de facto 

spousal maintenance; as costs; or pursuant to an interim mandatory injunction (Strahan & Strahan 

(Interim Property Orders) (2011) FLC 93-466 at [81]–[85]; Zschokke & Zschokke (1996) FLC 92-693 at 

83,215).  

 

10.  An order compelling the payment of money cannot be made until the source of the power    

is identified and the pre-conditions to the exercise of such power are fulfilled. The Full 

Court made it clear that the use of the “to be characterised” methodology was 

inappropriate. The making of the order by consent does not relieve the parties and the 

court from operating within the confines of an identified head of power. 

 

THE ERROR IN THE CALCULATION 

11. Using the pre-Shinohara methodology of adding back notional property the outcome 

would be tabulated as follows; 

De Facto Husband’s Assets  $18,697,132.00 

De Facto Wife’s Assets   $165,883.00 

Total Assets    $18,863,015.00 

Addback $300K    $300,000.00 

Deduct De Facto Wife's Bank  

Account to avoid double count  -$31,106.00 

Pool For Division    $19,131,909.00 

De Facto Wife’s entitlement to 3% $573,957.27 
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De Facto Wife has or has received  

$300,000 less $31,106 bank balance  

(to avoid double count) plus her assets of  

$165,883 already in the pool    $434,777.00 

De Facto Husband should pay    $139,180.27 

  

De Facto Wife will receive her 3%  $573,957.27 

 

12.  Using the methodology of the Full Court, the De Facto Wife was to receive $131,163.45. 

The add-back method produced a payment of $139,180. What is the explanation for the 

$8,017 underpayment? 

 

13.  The answer lies in the way the $300,000 interim payment was treated by the Full Court. 

Because the bank account balance of $31,106 was in the pool of assets, the De Facto Wife 

was allocated 3% of its value and it formed part of the amount to which she became 

entitled under the Full Court’s methodology. The source of those payments, the $300,000 

was reduced by the bank account balance to $268,894 and that whole amount was 

adjusted in favour of the De Facto Husband. The De Facto Wife was not credited with 3% of 

that amount.  

 

14.  Under the addback method, the De Facto Wife would have been entitled to 3% of the 

$268,894, which would have increased the payment she would receive to $139,180. This 

apparent mistake would have been avoided had the addback method been used. 

 

15.  In their article The Mischief Rule and Add-backs: a Critique of Shinohara, the Hon Michael 

Kent KC, Hon Garry Watts AM, Sydney Williams KC and Paul Doolan provide compelling 

legal arguments for why the Full Court decision of Shinohara should be reconsidered. The 

mathematical error apparent in Voight and Zunino illuminates the ease with which a more 

complex and abstract method of calculation can lead to financial disaster. The outcome in 

Voight, which resulted in an underpayment of some $8,000, may seem de minimis. But it 

does not take a great leap of imagination to contemplate what would have happened if the 

De Facto Wife had been entitled to 15% and the interim payment was $1,000,000.  
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16.  It is important to ensure that not only the mathematical calculation is correct but that such 

calculation accords with the actual effect of the order. I, for one, will continue to use the 

addback method to check the outcome of any case in which adjustments are to be made 

for interim property distribution or paid legal costs. 
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